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of repayment. For purposes of applying
subparagraphs (2) and (3) of §1.411(a)-
7(d), relating to withdrawal of manda-
tory contributions, a withdrawal of
employee contributions shall be treat-
ed as a withdrawal of such contribu-
tions on a plan year by plan year basis
in succeeding order of time. Any repay-
ments shall be treated as being on ac-
count of plan years in succeeding order
of time. For purposes of applying any
rule of such paragraph (e.g., paragraph
(d)(2)(ii)(C)) the term ‘‘one-year break
in service” means any plan year in
which under subparagraph (1) of this
paragraph a class year plan may forfeit
an employee’s rights.

(iii) Computation of years for with-
drawals. In applying the requirement of
paragraph (a)(1) of this section that
rights must be nonforfeitable no later
than the end of the fifth plan year fol-
lowing the plan year for which con-
tributions are made, any plan year for
which there has been a withdrawal of
contributions and no repayment of
such contributions (determined as of
the last day of the plan year) is not re-
quired to count toward the five years.
For example, assume that contribu-
tions are made for A in 1981 to a cal-
endar year plan. Under the general rule
of paragraph (a)(1) of this section, the
contributions must be nonforfeitable
on December 31, 1986. If in 1982, A with-
draws the contributions for 1981, and
repays these contributions in 1984, 1982
and 1983 are not required to be counted
toward the five years because at the
end of each year there is a withdrawal
and no repayment of such withdrawal.
Accordingly, the plan must provide
that A’s interest in the contribution
for 1981 will be vested on December 31,
1988.

(b) Prohibition against accrued benefit
decrease. Under section 411(d)(6) a plan
is not a qualified plan (and a trust
forming a part of such plan is not a
qualified trust) if a plan amendment
decreases the accrued benefit of any
plan participant, unless the plan
amendment satisfies the requirements
of section 412(c)(8) (relating to certain
retroactive amendments) and the regu-
lations thereunder. For purposes of de-
termining whether or not any partici-
pant’s accrued benefit is decreased, all
the provisions of a plan affecting di-
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rectly or indirectly the computation of
accrued benefits which are amended
with the same adoption and effective
dates shall be treated as one plan
amendment. Plan provisions indirectly
affecting accrued benefits include, for
example, provisions relating to years of
service and breaks in service for deter-
mining benefit accrual, and to actu-
arial factors for determining optional
or early retirement benefits.

(c) Rules applicable to section 414(k)
plan. For special rules applicable to de-
fined benefit plans which provide a
benefit derived from employer con-
tributions which is based partly on a
participant’s separate account, see sec-
tion 414(k) and the regulations there-
under.

(Sec. 411 (88 Stat. 901; 26 U.S.C. 411))
[T.D. 7501, 42 FR 42340, Aug. 23, 1977, as
amended by T.D. 8038, 50 FR 29375, July 19,

1985; T.D. 8219, 53 FR 31854, Aug. 22, 1988; 53
FR 48534, Dec. 1, 1988]

§1.411(d)4 Section 411(d)(6) protected
benefits.

Q-1: What are ‘‘section 411(d)(6) pro-
tected benefits’’?

A-1: (a) In general. The term ‘‘section
411(d)(6) protected benefit’”” includes
any benefit that is described in one or
more of the following categories—

(1) Benefits described in section
411(d)(6)(A),

(2) Barly retirement benefits and re-
tirement-type subsidies described in
section 411(d)(6)(B)(i), including quali-
fied social security supplements as de-
fined in §1.401(a)(4)-12, and

(3) Optional forms of benefit de-
scribed in section 411(d)(6)(B)(ii).

Such benefits, to the extent they have
accrued, are subject to the protection
of section 411(d)(6) and, where applica-
ble, the definitely determinable re-
quirement of section 401(a) (including
section 401(a)(25)) and cannot, there-
fore, be reduced, eliminated, or made
subject to employer discretion except
to the extent permitted by regulations.

(b) Optional forms of benefit—(1) In
general. An ‘‘optional form of benefit”
is a distribution form with respect to
an employee’s benefit (described in
paragraph (a)(1) and/or (a)(2) of this
Q&A-1) that is available under the plan
and is identical with respect to all fea-
tures relating to the distribution form,
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including the payment schedule, tim-
ing, commencement, medium of dis-
tribution (e.g., in cash or in-kind), the
portion of the benefit to which such
distribution features apply and the
election rights with respect to such op-
tional forms. To the extent there are
any differences in such features, the
plan provides separate optional forms
of benefit. Differences in amounts of
benefits, methods of calculation, or
values of distribution forms do not re-
sult in optional forms of benefit for
purposes of this rule. However, such
amounts, methods of calculation, or
values may be protected benefits with-
in section 411(d)(6)(A) and/or section
411(A)(6)(B)(1). See §1.401(a)-4 for fur-
ther discussion and examples relating
to optional forms of benefits. See
§1.401(a)(4)-4(e)(1) for the definition of
an optional form of benefit for plan
years beginning on or after January 1,
1994 (or January 1, 1996, in the case of
plans maintained by organizations ex-
empt from income taxation under sec-
tion 501(a), including plans subject to
section  403(b)(12)(A)(i) (nonelective
plans)).

(2) Examples. The following examples
illustrate the meaning of the term
““‘optional form of Dbenefit.”” Other
issues, such as the requirement that
the optional forms satisfy section
401(a)(4), are not addressed in these ex-
amples and no inferences are intended
with respect to such requirements. As-
sume that the distribution forms, in-
cluding those not described in these ex-
amples, provided under the plan in
each of the following examples are
identical in all respects not described.

Example 1. A plan permits each participant
to receive his benefit under the plan as a sin-
gle sum distribution; a level monthly dis-
tribution schedule over 15 years; a single life
annuity; a joint and 50 percent survivor an-
nuity; a joint and 75 percent survivor annu-
ity; a joint and 50 percent survivor annuity
with a benefit increase for the participant if
the beneficiary dies before a specified date;
and joint and 50 percent survivor annuity
with a 10 year certain feature. Each of these
benefit distribution options is an optional
form of benefit (without regard to whether
the values of these options are actuarially
equivalent).

Example 2. A plan permits each participant
to receive his benefit under the plan as a sin-
gle life annuity commencing at termination
from employment; a joint and 50 percent sur-
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vivor annuity commencing at termination
from employment; a single sum distribution
that is actuarially equivalent to the single
life annuity determined by using a specified
interest rate (X percent) for the employees of
division A; and a single sum distributions
that is actuarially equivalent to the single
life annuity determined by using an interst
rate that is 80 percent of X percent for em-
ployees of Division B. This plan provides
three optional forms of benefit. While the in-
terest rates used to determine the single sum
distributions available to the employees of
Divisions A and the employees of Division B
respectively differ, this difference does not
result in two single sum optional forms of
benefit.

Example 3. A plan permits each participant
who is employed by division A to receive his
benefit in a single sum distribution payable
upon termination from employment and
each participant who is employed by division
B in a single sum distribution payable upon
termination from employment on or after
the attainment of age 50. This plan provides
two single sum optional forms of benefit.

Example 4. A plan permits each participant
to receive his benefit in a single life annuity
that commences in the month after the par-
ticipant’s termination from employment or
in a single life annuity that commences upon
the completion of five consecutive one year
breaks in service. These are two optional
forms of benefit.

Example 5. A profit-sharing plan permits
each participant who is employed by division
A to receive an in-service distribution upon
the satisfaction of objective criteria set
forth in the plan designed to determine
whether the participant has a heavy and im-
mediate financial need, and each participant
who is employed by division B to receive an
in-service distribution upon the satisfaction
of objective criteria set forth in the plan de-
signed to determine whether the participant
has a heavy and immediate financial need
attributable to extraordinary medical ex-
penses. These in-service distribution options
are two optional forms of benefits.

Example 6. A profit-sharing plan permits
each participant who is employed by division
A to receive an in-service distribution up to
$5,000 and each participant who is employed
by division B to receive an in-service dis-
tribution of up to his total benefit. These in-
service distribution options differ as to the
portion of the accrued benefit that may be
distributed in a particular form and are,
therefore, two optional forms of benefit.

Example 7. A profit-sharing plan provides
for a single sum distribution on termination
of employment. The plan is amended in 1991
to eliminate the single sum optional form of
benefit with respect to benefits accrued after
the date of amendment. This single sum op-
tional form of benefit continues to be a sin-
gle optional form of benefit although, over
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time, the percentage of various employees’
accrued benefits that are potentially payable
under this single sum may vary because the
form is only available with respect to bene-
fits accrued up to and including the date of
the amendment.

Example 8. A profit-sharing plan permits
each participant to receive a single sum dis-
tribution of his benefit in cash or in the form
of a specified class of employer stock. This
plan provides two single sum distribution
optinal forms of benefit.

Example 9. A stock bonus plan permits each
participant to receive a single sum distribu-
tion of his benefit in cash or in the form of
the property in which such participant’s ben-
efit was invested prior to the distribution.
This plan’s single sum distribution option
provides two optional forms of benefit.

Example 10. A defined benefit plan provides
for an early retirement benefit payable upon
termination of employment after attainment
of age 55 and either after ten years of service
or, if earlier, upon plan termination to em-
ployees of Division A and provides for an
identical early retirement benefit payable on
the same terms with the exception of pay-
ment on plan termination to employees of
Division B. The plan provides for two op-
tional forms of benefit.

Example 11. A profit-sharing plan provides
for loans secured by an employee’s account
balance. In the event of default on such a
loan, there is an execution on such account
balances. Such execution is a distribution of
the employee’s accrued benefits under the
plan. A distribution of an accrued benefit
contingent on default under a plan loan se-
cured by such accrued benefits is an optional
form of benefit under the plan.

(c) Plan terms—(1) General rule. Gen-
erally, benefits described in section
411(d)(6)(A), early retirement benefits,
retirement-type subsidies, and optional
forms of benefit are section 411(d)(6)
protected benefits only if they are pro-
vided under the terms of a plan. How-
ever, if an employer establishes a pat-
tern of repeated plan amendments pro-
viding for similar benefits in similar
situations for substantially consecu-
tive, limited periods of time, such ben-
efits will be treated as provided under
the terms of the plan, without regard
to the limited periods of time, to the
extent necessary to carry out the pur-
poses of section 411(d)(6) and, where ap-
plicable, the definitely determinable
requirement of section 401(a), including
section 401(a)(25). A pattern of repeated
plan amendments providing that a par-
ticular optional form of benefit is
available to certain named employees
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for a limited period of time is within
the scope of this rule and may result in
such optional form of benefit being
treated as provided under the terms of
the plan to all employees covered
under the plan without regard to the
limited period of time and the limited
group of named employees.

(2) Effective date. The provisions of
paragraph (c)(1)of this Q&A-1 are effec-
tive as of July 11, 1988. Thus, patterns
or repeated plan amendments adopted
and effective before July 11, 1988 will be
disregarded in determining whether
such amendments have created an on-
going optional form of benefit under
the plan.

(d) Benefits that are mnot section
411(d)(6) protected benefits. The fol-
lowing benefits are examples of items
that are not section 411(d)(6) protected
benefits:

(1) Ancillary life insurance protec-
tion;

(2) Accident or health insurance ben-
efits;

(3) Social security supplements de-
scribed in section 411(a)(9), except
qualified social security supplements
as defined in §1.401(a)(4)-12;

(4) The availability of loans (other
than the distribution of an employee’s
accrued benefit upon default under a
loan);

(5) The right to make after-tax em-
ployee contributions or elective defer-
rals described in section 402(g)(3);

(6) The right to direct investments;

(7) The right to a particular form of
investment (e.g., investment in em-
ployer stock or securities or invest-
ment in certain types of securities,
commercial paper, or other investment
media);

(8) The allocation dates for contribu-
tions, forfeitures, and earnings, the
time for making contributions (but not
the conditions for receiving an alloca-
tion of contributions or forfeitures for
a plan year after such conditions have
been satisfied), and the valuation dates
for account balances;

(9) Administrative procedures for dis-
tributing benefits, such as provisions
relating to the particular dates on
which notices are given and by which
elections must be made; and

(10) Rights that derive from adminis-
trative and operational provisions,
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such as mechanical procedures for allo-
cating investment experience among
accounts in defined contribution plans.

Q-2: To what extent may section
411(d)(6) protected benefits under a plan
be reduced or eliminated?

A-2: (a) Reduction or elimination of sec-
tion 411(d)(6) protected benefits—(1) In
general. A plan may not be amended to
eliminate or reduce a section 411(d)(6)
protected benefit that has already ac-
crued, except as provided in sections
412(c)(8) and 4281, and in this section.
This is generally the case even if such
elimination or reduction is contingent
upon the employee’s consent. However,
a plan may be amended to eliminate or
reduce section 411(d)(6) protected bene-
fits with respect to benefits not yet ac-
crued as of the later of the amend-
ment’s adoption date or effective date
without violating section 411(d)(6).

(2) Selection of optional forms of
benefit—({1) General rule. A plan may
treat a participant as receiving his en-
tire nonforfeitable accrued benefit
under the plan if the participant re-
ceives his benefit in an optional form
of benefit in an amount determined
under the plan that is at least the ac-
tuarial equivalent of the employee’s
nonforfeitable accrued benefit payable
at normal retirement age under the
plan. This is true even though the par-
ticipant could have elected to receive
an optional form of benefit with a
greater actuarial value than the value
of the optional form received, such as
an optional form including retirement-
type subsidies, and without regard to
whether such other, more valuable op-
tional form could have commenced im-
mediately or could have become avail-
able only upon the employee’s future
satisfaction of specified eligibility con-
ditions.

(ii) Election of an optional form. Ex-
cept as provided in paragraph (a)(2)(iii)
of this Q&A-2, a plan does not violate
section 411(d)(6) merely because an em-
ployee’s election to receive a portion of
his nonforfeitable accrued benefit in
one optional form of benefit precludes
the employee from receiving that por-
tion of his benefit in another optional
form of benefit. Such employee retains
all 411(d)(6) protected rights with re-
spect to the entire portion of such em-
ployee’s nonforfeitable accrued benefit
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for which no distribution election was
made. For purposes of this rule, an
elective transfer of an otherwise dis-
tributable benefit is treated as the se-
lection of an optional form of benefit.
See Q&A-3 of this section.

(iii) Buy-back rule. Notwithstanding
paragraph (a)(2)(ii) of this Q&A-2, an
employee who received a distribution
of his nonforfeitable benefit from a
plan that is required to provide a re-
payment opportunity to such employee
if he returns to service within the ap-
plicable period pursuant to the require-
ments of section 411(a)(7) and who,
upon subsequent reemployment, repays
the full amount of such distribution in
accordance with section 411(a)(7)(C)
must be reinstated in the full array of
section 411(d)(6) protected benefits that
existed with respect to such benefit
prior to distribution.

(iv) Examples. The rules in this para-
graph (a)(2) can be illustrated by the
following examples:

Example 1. Defined benefit plan X provides,
among its optional forms of benefit, for a
subsidized early retirement benefit payable
in the form of an annuity and available to
employees who terminate from employment
on or after their 55th birthdays. In addition
plan X provides for a single sum distribution
available on termination from employment
or termination of the plan. The single sum
distribution is determined on the basis of the
present value of the accrued normal retire-
ment benefit and does not take the early re-
tirement subsidy into account. Plan X is ter-
minated December 31, 1991. Employees U, age
47, V, age b5, and W, age 47, all continue in
the service of the employer. Employees X,
age 47, Y, age 55 and Z, age 47, terminate
from employment with the employer during
1991. Employees U and V elect to take the
single sum optional form of distribution at
the time of plan termination. Employees X
and Y elect to take the single sum distribu-
tion on termination from employment with
the employer. The elimination of the sub-
sidized early retirement benefit with respect
to employees U, V, X and Y does not result
in a violation of section 411(d)(6). This is the
result even though employees U and X had
not yet satisfied the conditions for the sub-
sidized early retirement benefit. Because em-
ployees W and Z have not selected an op-
tional form of benefit, they continue to have
a 411(d)(6) protected right to the full array of
section 411(d)(6) protected benefits provided
under the plan, including the single sum dis-
tribution form and the subsidized early re-
tirement benefit.
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Example 2. A partially vested employee re-
ceives a single sum distribution of the
present value of his entire nonforfeitable
benefit on account of separation from service
under a defined benefit plan providing for a
repayment provision. Upon reemployment
with the employer such employee makes re-
payment in the required amount in accord-
ance with section 411(a)(7). Such employee
may, upon subsequent termination of em-
ployment, elect to take such repaid benefits
in any optional form provided under the plan
as of the time of the employee’s initial sepa-
ration from service. If the plan was amended
prior to such repayment, to eliminate the
single sum optional form of benefit with re-
spect to benefits accrued after the date of
the amendment, such participant has a
411(d)(6) protected right to take distribution
of the repaid benefit in the form of a single
sum distribution.

(3) Certain transactions—(i) Plan merg-
ers and benefit transfers. The prohibition
against the reduction or elimination of
section 411(d)(6) protected benefits al-
ready accrued applies to plan mergers,
spinoffs, transfers, and transactions
amending or having the effect of
amending a plan or plans to transfer
plan benefits. Thus, for example, if
plan A, a profit-sharing plan that pro-
vides for distribution of plan benefits
in annual installments over ten or
twenty years, is merged with plan B, a
profit-sharing plan that provides for
distribution of plan benefits in annual
installments over life expectancy at
time of retirement, the merged plan
must retain the ten or twenty year in-
stallment option for participants with
respect to benefits already accrued
under plan A as of the merger and the
installments over life expectancy for
participants with benefits already ac-
crued under plan B. Similarly, for ex-
ample, if an employee’s benefit under a
defined contribution plan is transferred
to another defined contribution plan
(whether or not of the same employer),
the optional forms of benefit available
with respect to the employee’s benefit
accrued under the transferor plan may
not be eliminated or reduced except as
otherwise permitted under this regula-
tion. See Q&A-3 of this section with re-
spect to the transfer of benefits be-
tween and among defined benefit and
defined contribution plans.

(ii) Annuity contracts—(A) General
rule. The right of a participant to re-
ceive a benefit in the form of cash pay-
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ments from the plan and the right of a
participant to receive that benefit in
the form of the distribution of an annu-
ity contract that provides for cash pay-
ments that are identical in all respects
to the cash payments from the plan ex-
cept with respect to the source of the
payments are not separate optional
forms of benefit. Therefore, for exam-
ple, if a plan includes an optional form
of benefit under which benefits are dis-
tributed in the medium of an annuity
contract that provides for cash pay-
ments, that optional form of benefit
may be modified by a plan amendment
that substitutes cash payments from
the plan for the annuity contract,
where those cash payments from the
plan are identical to the cash payments
payable from the annuity contract in
all respects except with respect to the
source of the payments. The protection
provided by section 411(d)(6) may not
be avoided by the use of annuity con-
tracts. Thus, section 411(d)(6) protected
benefits already accrued may not be
eliminated or reduced merely because a
plan uses annuity contracts to provide
such benefits, without regard to wheth-
er the plan, a participant, or a bene-
ficiary of a participant holds the con-
tract or whether such annuity con-
tracts are purchased as a result of the
termination of the plan. However, to
the extent that an annuity contract
constitutes payment of benefits in a
particular optional form elected by the
participant, the plan does not violate
section 411(d)(6) merely because it pro-
vides that other optional forms are no
longer available with respect to such
participant. See paragraph (a)(2) of this
Q&A-2.

(B) Examples. The provisions of this
paragraph (a)(3)(ii) can be illustrated
by the following examples:

Example 1. A profit-sharing plan that is
being terminated satisfies section 411(d)(6)
only if the plan makes available to partici-
pants annuity contracts that provide for all
section 411(d)(6) protected benefits under the
plan that may not otherwise be reduced or
eliminated pursuant to this Q&A-2. Thus, if
such a plan provided for a single sum dis-
tribution upon attainment of early retire-
ment age, and a provision for payment in the
form of 10 equal annual installments, the
plan would satisfy section 411(d)(6) only if
the participants had the opportunity to elect

619



§1.411(d)-4

to have their benefits provided under an an-
nuity contract that provided for the same
single sum distribution upon the attainment
of the participant’s early retirement age and
the same 10 year installment optional form
of benefit.

Example 2. A defined benefit plan permits
each participant who separates from service
on or after age 62 to receive a qualified joint
and survivor annuity or a single life annuity
commencing 45 days after termination from
employment. For a participant who sepa-
rates from service before age 62, payments
under these optional forms of benefit com-
mence 45 days after the participant’s 62nd
birthday. Under the plan, a participant is to
elect among these optional forms of benefit
during the 90-day period preceding the annu-
ity starting date. However, during such pe-
riod, a participant may defer both benefit
commencement and the election of a par-
ticular benefit form to any later date, sub-
ject to section 401(a)(9). In January 1990, the
employer decides to terminate the plan as of
July 1, 1990. The plan will fail to satisfy sec-
tion 411(d)(6) unless the optional forms of
benefit provided under the plan are preserved
under the annuity contract purchased on
plan termination. Thus, such annuity con-
tract must provide a participant the same
optional benefit commencement rights that
the plan provided. In addition, such contract
must provide the same election rights with
respect to such benefit options. This is the
case even if, for example, in conjunction
with the termination, the employer amended
the plan to permit participants to elect a
qualified joint and survivor annuity, single
life annuity, or single sum distribution com-
mencing on July 1, 1990.

(4) Benefits payable to a spouse or bene-
ficiary. Section 411(d)(6) protected bene-
fits may not be eliminated merely be-
cause they are payable with respect to
a spouse or other beneficiary.

(b) Section 411(d)(6) protected benefits
that may be eliminated or reduced only as
permitted by the Commissioner—(1) In
general. The Commissioner may, con-
sistent with the provisions of this sec-
tion, provide for the elimination or re-
duction of section 411(d)(6) protected
benefits that have already accrued only
to the extent that such elimination or
reduction does not result in the loss to
plan participants of either a valuable
right or an employer-subsidized op-
tional form of benefit where a similar
optional form of benefit with a com-
parable subsidy is not provided or to
the extent such elimination or reduc-
tion is necessary to permit compliance
with other requirements of section
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401(a) (e.g., sections 401(a)(4), 401(a)(9)
and 415). The Commissioner may exer-
cise this authority only through the
publication of revenue rulings, notices,
and other documents of general appli-
cability.

(2) Section 411(d)(6) protected benefits
that may be eliminated or reduced. The
elimination or reduction of certain sec-
tion 411(d)(6) protected benefits that
have already accrued in the following
situations does not violate section
411(d)(6). The rules with respect to per-
missible eliminations and reductions
provided in this paragraph (b)(2) gen-
erally are effective January 30, 1986;
however, the rules of paragraphs
(b)(2)(iii) (A) and (B) and (b)(2)(viii) of
this Q&A-2 are effective for plan
amendments that are adopted and ef-
fective on or after September 6, 2000.
These exceptions create no inference
with respect to whether any other ap-
plicable requirements are satisfied (for
example, requirements imposed by sec-
tion 401(a)(9) and section 401(a)(14)).

(i) Change in statutory requirement. A
plan may be amended to eliminate or
reduce a section 411(d)(6) protected
benefit if the following three require-
ments are met: the amendment con-
stitutes timely compliance with a
change in law affecting plan qualifica-
tion; there is an exercise of section
7805(b) relief by the Commissioner; and
the elimination or reduction is made
only to the extent necessary to enable
the plan to continue to satisfy the re-
quirements for qualified plans. In gen-
eral, the elimination or reduction of a
section 411(d)(6) protected benefit will
not be treated as necessary if it is pos-
sible through other modifications to
the plan (e.g., by expanding the avail-
ability of an optional form of benefit to
additional employees) to satisfy the
applicable qualification requirement.

(ii) Joint and survivor annuity. A plan
that provides a range of three or more
actuarially equivalent joint and sur-
vivor annuity options may be amended
to eliminate any of such options, other
than the options with the largest and
smallest optional survivor payment
percentages, even if the effect of such
amendment is to change which of the
options is the qualified joint and sur-
vivor annuity under section 417. Thus,
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for example, if a money purchase pen-
sion plan provides three joint and sur-
vivor annuity options with survivor
payments of 50%, 75% and 100%, respec-
tively, that are uniform with respect to
age and are actuarially equivalent,
then the employer may eliminate the
option with the 75% survivor payment,
even if this option had been the quali-
fied joint and survivor annuity under
the plan.

(ii1) In-kind distributions—(A) In-kind
distributions payable under defined con-
tribution plans in the form of marketable
securities other than employer securities.
If a defined contribution plan includes
an optional form of benefit under
which benefits are distributed in the
form of marketable securities, other
than securities of the employer, that
optional form of benefit may be modi-
fied by a plan amendment that sub-
stitutes cash for the marketable secu-
rities as the medium of distribution.
For purposes of this paragraph
(b)(2)(1ii)(A) and paragraph (b)(2)(iii)(B)
of this Q&A-2, the term marketable se-
curities means marketable securities as
defined in section 731(c)(2), and the
term securities of the employer means se-
curities of the employer as defined in
section 402(e)(4)(E)(ii).

(B) Amendments to defined contribution
plans to specify medium of distribution. If
a defined contribution plan includes an
optional form of benefit under which
benefits are distributable to a partici-
pant in a medium other than cash, the
plan may be amended to limit the
types of property in which distribu-
tions may be made to the participant
to the types of property specified in the
amendment. For this purpose, the
types of property specified in the
amendment must include all types of
property (other than marketable secu-
rities that are not securities of the em-
ployer) that are allocated to the par-
ticipant’s account on the effective date
of the amendment and in which the
participant would be able to receive a
distribution immediately before the ef-
fective date of the amendment if a dis-
tributable event occurred. In addition,
a plan amendment may provide that
the participant’s right to receive a dis-
tribution in the form of specified types
of property is limited to the property
allocated to the participant’s account
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at the time of distribution that con-
sists of property of those specified
types.

(C) In-kind distributions after plan ter-
mination. If a plan includes an optional
form of benefit under which benefits
are distributed in specified property,
that optional form of benefit may be
modified for distributions after plan
termination by substituting cash for
the specified property as the medium
of distribution to the extent that, on
plan termination, an employee has the
opportunity to receive the optional
form of benefit in the form of the speci-
fied property. This exception is not
available, however, if the employer
that maintains the terminating plan
also maintains another plan that pro-
vides an optional form of benefit under
which benefits are distributed in the
specified property.

(D) Examples. The following examples
illustrate the application of this para-
graph (b)(2)(iii):

Example 1. (i) An employer maintains a
profit-sharing plan under which participants
may direct the investment of their accounts.
One investment option available to partici-
pants is a fund invested in common stock of
the employer. The plan provides that the
participant has the right to a distribution in
the form of cash upon termination of em-
ployment. In addition, the plan provides
that, to the extent a participant’s account is
invested in the employer stock fund, the par-
ticipant may receive an in-kind distribution
of employer stock upon termination of em-
ployment. On October 18, 2000, the plan is
amended, effective on January 1, 2001, to re-
move the fund invested in employer common
stock as an investment option under the
plan and to provide for the stock held in the
fund to be sold. The amendment permits par-
ticipants to elect how the sale proceeds are
to be reallocated among the remaining in-
vestment options, and provides for amounts
not so reallocated as of January 1, 2001, to be
allocated to a specified investment option.

(ii) The plan does not fail to satisfy section
411(d)(6) solely on account of the plan amend-
ment relating to the elimination of the em-
ployer stock investment option, which is not
a section 411(d)(6) protected benefit. See
paragraph (d)(7) of Q&A-1 of this section.
Moreover, because the plan did not provide
for distributions of employer securities ex-
cept to the extent participants’ accounts
were invested in the employer stock fund,
the plan is not required operationally to
offer distributions of employer securities fol-
lowing the amendment. In addition, the plan
would not fail to satisfy section 411(d)(6) on
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account of a further plan amendment, effec-
tive after the plan has ceased to provide for
an employer stock fund investment option
(and participants’ accounts have ceased to be
invested in employer securities), to elimi-
nate the right to a distribution in the form
of employer stock. See paragraph
(b)(2)(111)(B) of this Q&A-2.

Example 2. (i) An employer maintains a
profit-sharing plan under which a partici-
pant, upon termination of employment, may
elect to receive benefits in a single-sum dis-
tribution either in cash or in kind. The
plan’s investments are limited to a fund in-
vested in employer stock, a fund invested in
XYZ mutual funds (which are marketable se-
curities), and a fund invested in shares of
PQR limited partnership (which are not mar-
ketable securities).

(ii) The following alternative plan amend-
ments would not cause the plan to fail to
satisfy section 411(d)(6):

(A) A plan amendment that limits non-
cash distributions to a participant on termi-
nation of employment to a distribution of
employer stock and shares of PQR limited
partnership. See paragraph (b)(2)(iii)(A) of
this Q&A-2.

(B) A plan amendment that limits non-
cash distributions to a participant on termi-
nation of employment to a distribution of
employer stock and shares of PQR limited
partnership, and that also provides that only
participants with employer stock allocated
to their accounts as of the effective date of
the amendment have the right to distribu-
tions in the form of employer stock, and that
only participants with shares of PQR limited
partnership allocated to their accounts as of
the effective date of the amendment have
the right to distributions in the form of
shares of PQR limited partnership. To com-
ply with the plan amendment, the plan ad-
ministrator retains a list of participants
with employer stock allocated to their ac-
counts as of the effective date of the amend-
ment, and a list of participants with shares
of PQR limited partnership allocated to their
accounts as of the effective date of the
amendment. See paragraphs (b)(2)(iii) (A)
and (B) of this Q&A-2.

(C) A plan amendment that limits non-cash
distributions to a participant on termination
of employment to a distribution of employer
stock and shares of PQR limited partnership
to the extent that those assets are allocated
to the participant’s account at the time of
the distribution. See paragraphs (b)(2)(iii)
(A) and (B) of this Q&A-2.

(D) A plan amendment that limits non-
cash distributions to a participant on termi-
nation of employment to a distribution of
employer stock and shares of PQR limited
partnership, and that provides that only par-
ticipants with employer stock allocated to
their accounts as of the effective date of the
amendment have the right to distributions
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in the form of employer stock, and that only
participants with shares of PQR limited
partnership allocated to their accounts as of
the effective date of the amendment have
the right to distributions in the form of
shares of PQR limited partnership, and that
further provides that the distribution of that
stock or those shares is available only to the
extent that those assets are allocated to
those participants’ accounts at the time of
the distribution. To comply with the plan
amendment, the plan administrator retains a
list of participants with employer stock allo-
cated to their accounts as of the effective
date of the amendment, and a list of partici-
pants with shares of PQR limited partner-
ship allocated to their accounts as of the ef-
fective date of the amendment. See para-
graphs (b)(2)(iii) (A) and (B) of this Q&A-
2

Example 3. (i) An employer maintains a
stock bonus plan under which a participant,
upon termination of employment, may elect
to receive benefits in a single-sum distribu-
tion in employer stock. This is the only plan
maintained by the employer under which dis-
tributions in employer stock are available.
The employer decides to terminate the stock
bonus plan.

(ii) If the plan makes available a single-
sum distribution in employer stock on plan
termination, the plan will not fail to satisfy
section 411(d)(6) solely because the optional
form of benefit providing a single-sum dis-
tribution in employer stock on termination
of employment is modified to provide that
such distribution is available only in cash.
See paragraph (b)(2)(iii)(C) of this Q&A-2.

(iv) Coordination with diversification
requirement. A tax credit employee
stock ownership plan (as defined in sec-
tion 409(a)) or an employee stock own-
ership plan (as defined in section
4975(e)(7)) may be amended to provide
that a distribution is not available in
employer securities to the extent that
an employee elects to diversify benefits
pursuant to section 401(a)(28).

(v) Involuntary distributions. A plan
may be amended to provide for the in-
voluntary distribution of an employ-
ee’s benefit to the extent such involun-
tary distribution is permitted under
sections 411(a)(11) and 417(e). Thus, for
example, an involuntary distribution
provision may be amended to require
that an employee who terminates from
employment with the employer receive
a single sum distribution in the event
that the present value of the employ-
ee’s benefit is not more than $3,500, by
substituting the cash-out limit in ef-
fect under §1.411(a)-11(c)(3)(ii) for
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$3,500, without violating section
411(d)(6). In addition, for example, the
employer may amend the plan to re-
duce the involuntary distribution
threshold from the cash-out limit in ef-
fect under §1.411(a)-11(c)(3)(ii) to any
lower amount and to eliminate the in-
voluntary single sum option for em-
ployees with benefits between the cash-
out limit in effect under §1.411(a)-
11(c)(3)(ii1) and such lower amount with-
out violating section 411(d)(6). This
rule does not permit a plan provision
permitting employer discretion with
respect to optional forms of benefit for
employees the present value of whose
benefit is less than the cash-out limit
in effect under §1.411(a)-11(c)(3)(ii).

(vi) Distribution exception for certain
profit-sharing plans—(A) In general. If a
defined contribution plan that is not
subject to section 412 and does not pro-
vide for an annuity option is termi-
nated, the plan may be amended to pro-
vide for the distribution of a partici-
pant’s accrued benefit upon termi-
nation in a single sum optional form
without the participant’s consent. The
preceding sentence does not apply if
the employer maintains any other de-
fined contribution plan (other than an
employee stock ownership plan as de-
fined in section 4975(e)(7)).

(B) Examples. The provisions of this
paragraph (b)(2)(vi) can be illustrated
by the following examples:

Example 1. Employer X maintains a defined
contribution plan that is not subject to sec-
tion 412. The plan provides for distribution in
the form of equal installments over five
years or equal installments over twenty
years. X maintains no other defined con-
tribution plans. X terminates its defined
contribution plan after amending the plan to
provide for the distribution of all partici-
pants’ accrued benefits in the form of single
sum distributions, without obtaining partici-
pant consent. Pursuant to the rule in this
paragraph (b)(2)(iv), this amendment does
not violate the requirements of section
411(d)(6).

Example 2. Corporations X and Y are mem-
bers of controlled group employer XY. Both
X and Y maintain defined contribution
plans. X’s plan, which is not subject to sec-
tion 412, covers only employees working for
X. Y’s plan, which is subject to section 412,
covers only employees working for Y. X ter-
minates its defined contribution plan. Be-
cause employer XY maintains another de-
fined contribution plan, plan X may not pro-
vide for the distribution of participants’ ac-
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crued benefits upon termination without a
participants’ consent.

(vii) Distribution of benefits on default
of loans. Notwithstanding that the dis-
tribution of benefits arising from an
execution on an account balance used
to secure a loan on which there has
been a default is an optional form of
benefit, a plan may be amended to
eliminate or change a provision for
loans, even if such loans would be se-
cured by an employee’s account bal-
ance.

(viii) Provisions for transfer of benefits
between and among defined contribution
plans and defined benefit plans. A plan
may be amended to eliminate provi-
sions permitting the transfer of bene-
fits between and among defined con-
tribution plans and defined benefit
plans.

(ix) De minimis change in the timing of
an optional form of benefit. A plan may
be amended to modify an optional form
of benefit by changing the timing of
the availability of such optional form
if, after the change, the optional form
is available at a time that is within
two months of the time such optional
form was available before the amend-
ment. To the extent the optional form
of benefit is available prior to termi-
nation of employment, six months may
be substituted for two months in the
prior sentence. Thus, for example, a
plan that makes in-service distribu-
tions available to employees once
every month may be amended to make
such in-service distributions available
only once every six months. This ex-
ception to section 411(d)(6) relates only
to the timing of the availability of the
optional form of benefit. Other aspects
of an optional form of benefit may not
be modified and the value of such op-
tional form may not be reduced merely
because of an amendment permitted by
this exception.

(x) Amendment of hardship distribution
standards. A qualified cash or deferred
arrangement that permits hardship dis-
tributions under §1.401(k)-1(d)(2) may
be amended to specify or modify non-
discriminatory and objective standards
for determining the existence of an im-
mediate and heavy financial need, the
amount necessary to meet the need, or
other conditions relating to eligibility
to receive a hardship distribution. For
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example, a plan will not be treated as
violating section 411(d)(6) merely be-
cause it is amended to specify or mod-
ify the resources an employee must ex-
haust to qualify for a hardship dis-
tribution or to require employees to
provide additional statements or rep-
resentations to establish the existence
of a hardship. A qualified cash or de-
ferred arrangement may also be
amended to eliminate hardship dis-
tributions. The provisions of this para-
graph also apply to profit-sharing or
stock bonus plans that permit hardship
distributions, whether or not the hard-
ship distributions are limited to those
described in §1.401(k)-1(d)(2).

(xi) Section 415 benefit limitations. Ac-
crued benefits under a plan as of the
first day of the first limitation year be-
ginning after December 31, 1986, that
exceed the benefit limitations under
section 415 (b) or (e), effective on the
first day of the plan’s first limitation
year beginning after December 31, 1986,
because of a change in the terms and
conditions of the plan made after May
5, 1986, or the establishment of a plan
after that date, may be reduced to the
level permitted under section 415 (b) or
(e).

(c) Serial amendments. A plan amend-
ment that modifies an optional form of
benefit with respect to benefits already
accrued will be evaluated in light of
previous amendments. Thus, for exam-
ple, amendments made at different
times that, when taken together, con-
stitute the elimination or reduction of
a valuable right, will be treated as the
impermissible elimination or reduction
of an optional form of benefit even
though each amendment, considered
alone, may otherwise be permissible.

(d) ESOP and stock bonus plan
exception—(1) In general. Subject to the
limitations in paragraph (d)(2) of this
Q&A-2, a tax credit employee stock
ownership plan (as defined in section
409(a)) or an employee stock ownership
plan (as defined in section 4975(e)(7))
will not be treated as violating the re-
quirements of section 411(d)(6) merely
because of any of the circumstances de-
scribed in paragraphs (d)(1)(i) through
(d)(1)(v) of this Q&A-2. In addition, a
stock bonus plan that is not an em-
ployee stock ownership plan will not be
treated as violating the requirements
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of section 411(d)(6) merely because of
any of the circumstances described in
paragraphs (d)(1)(ii) and (d)(1)(iv) of
this Q&A-2.

(i) Single sum or installment optional
forms of benefit. The employer elimi-
nates, or retains the discretion to
eliminate, with respect to all partici-
pants, a single sum optional form or in-
stallment optional form with respect
to benefits that are subject to section
409(h)(1)(B), provided such elimination
or retention of discretion is consistent
with the distribution and payment re-
quirements otherwise applicable to
such plans (e.g., those required by sec-
tion 409).

(i1) Employer becomes substantially em-
ployee-owned or is an S corporation. The
employer eliminates, or retains the
discretion to eliminate, with respect to
all participants, optional forms of ben-
efit by substituting cash distributions
for distributions in the form of em-
ployer stock with respect to benefits
subject to section 409(h) in the cir-
cumstances described in paragraph
(d)(1)(di1)(A) or (B) of this Q&A-2, but
only if the employer otherwise meets
the requirements of section 409(h)(2)—

(A) The employer becomes substan-
tially employee-owned; or

(B) For taxable years of the employer
beginning after December 31, 1997, the
employer is an S corporation as defined
in section 1361.

(iii) Employer securities become readily
tradable. The employer eliminates, or
retains the discretion to eliminate,
with respect to all participants, in
cases in which the employer securities
become readily tradable, optional
forms of benefit by substituting dis-
tributions in the form of employer se-
curities for distributions in cash with
respect to benefits that are subject to
section 409(h).

(iv) Employer securities cease to be
readily tradable or certain sales. The em-
ployer eliminates, or retains the dis-
cretion to eliminate, with respect to
all participants, optional forms of ben-
efit by substituting cash distributions
for distributions in the form of em-
ployer stock with respect to benefits
that are subject to section 409(h) in the
following circumstances:

(A) The employer stock ceases to be
readily tradable;
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(B) The employer stock continues to

be readily tradable but there is a sale
of substantially all of the stock of the
employer or a sale of substantially all
of the assets of a trade or business of
the employer and, in either situation,
the purchasing employer continues to
maintain the plan.
In the situation described in paragraph
(A(D)(Ev)(B) of this Q&A-2, the em-
ployer may also substitute distribu-
tions in the purchasing employer’s
stock for distributions in the form of
employer stock of the predecessor em-
ployer.

(2) Limitations on ESOP and stock
bonus plan exceptions—(i) Nondiscrimina-
tion requirement. Plan amendments and
the retention and exercise of discretion
permitted under the exceptions in
paragraph (d)(1) must meet the non-
discrimination requirements of section
401(a)(4).

(ii) ESOP investment requirement. Ex-
cept as provided in paragraph (d)(2)(iii)
of this Q&A-2, benefits provided by em-
ployee stock ownership plans will not
be eligible for the exceptions in para-
graph (d)(1) of this Q&A-2 unless the
benefits have been held in a tax credit
employee stock ownership plan (as de-
fined in section 409 (a)) or an employee
stock ownership plan (as defined in sec-
tion 4975 (e)(7)) subject to section 409
(h) for the five-year period prior to the
exercise of employer discretion or any
amendment affecting such benefits and
permitted under paragraph (d)(1) of
this Q&A-2. For purposes of the pre-
ceding sentence, if benefits held under
an employee stock ownership plan are
transferred to a plan that is an em-
ployee stock ownership plan at the
time of transfer, then the consecutive
periods under the transferor and trans-
feree employee stock ownership plans
may be aggregated for purposes of
meeting the five-year requirement. If
the benefits are held in an employee
stock ownership plan throughout the
entire period of their existence, and
such total period of existence is less
than five years, then such lesser period
may be substituted for the five year re-
quirement.

(3) Effective date. The provisions of
this paragraph (d) are effective begin-
ning with the first day of the first plan
year commencing on or after January
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1, 1989. Prior to this effective date the
reduction or elimination of a section
411(d)(6) protected benefit by a tax
credit employee stock ownership plan
(as defined in section 409(a)) or an em-
ployee stock ownership plan (as defined
in section 4975(e)(7)) will not be treated
as violating the requirements of sec-
tion 411(d)(6) if such reduction or elimi-
nation reflects a reasonable interpreta-
tion of the statutory language of sec-
tion 411(d)(6)(C).

(4) Additional exceptions and require-
ments. The Commissioner may, in rev-
enue rulings, notices or other docu-
ments of general applicability, pre-
scribe such additional rules and excep-
tions, consistent with the purposes of
this section, as may be necessary or ap-
propriate.

(e) Permitted plan amendments affect-
ing alternative forms of payment under
defined contribution plans—(1) General
rule. A defined contribution plan does
not violate the requirements of section
411(d)(6) merely because the plan is
amended to eliminate or restrict the
ability of a participant to receive pay-
ment of accrued benefits under a par-
ticular optional form of benefit if—

(i) After the plan amendment is effec-
tive with respect to the participant,
the alternative forms of payment
available to the participant include
payment in a single-sum distribution
form that is otherwise identical to the
optional form of benefit that is being
eliminated or restricted; and

(ii) The amendment does not apply to
the participant with respect to any dis-
tribution with an annuity starting date
that is earlier than the earlier of—

(A) The 90th day after the date the
participant has been furnished a sum-
mary that reflects the amendment and
that satisfies the requirements of 29
CFR 2520.104b-3 (relating to a summary
of material modifications) for pension
plans; or

(B) The first day of the second plan
year following the plan year in which
the amendment is adopted.

(2) Otherwise identical single-sum dis-
tribution. For purposes of this para-
graph (e), a single-sum distribution
form is otherwise identical to an op-
tional form of benefit that is elimi-
nated or restricted pursuant to para-
graph (e)(1) of this Q&A-2 only if the
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single-sum distribution form is iden-
tical in all respects to the eliminated
or restricted optional form of benefit
(or would be identical except that it
provides greater rights to the partici-
pant) except with respect to the timing
of payments after commencement. For
example, a single-sum distribution
form is not otherwise identical to a
specified installment form of benefit if
the single-sum distribution form is not
available for distribution on the date
on which the installment form would
have been available for commence-
ment, is not available in the same me-
dium of distribution as the installment
form, or imposes any condition of eligi-
bility that did not apply to the install-
ment form. However, an otherwise
identical distribution form need not re-
tain rights or features of the optional
form of benefit that is eliminated or
restricted to the extent that those
rights or features would not be pro-
tected from elimination or restriction
under section 411(d)(6) or this section.

(3) Examples. The following examples
illustrate the application of this para-
graph (e):

Example 1. (i) P is a participant in Plan M,
a qualified profit-sharing plan with a cal-
endar plan year that is invested in mutual
funds. The distribution forms available to P
under Plan M include a distribution of P’s
vested account balance under Plan M in the
form of distribution of various annuity con-
tract forms (including a single life annuity
and a joint and survivor annuity). The annu-
ity payments under the annuity contract
forms begin as of the first day of the month
following P’s termination of employment (or
as of the first day of any subsequent month,
subject to the requirements of section
401(a)(9)). P has not previously elected pay-
ment of benefits in the form of a life annu-
ity, and Plan M is not a direct or indirect
transferee of any plan that is a defined ben-
efit plan or a defined contribution plan that
is subject to section 412. Plan M provides
that distributions on the death of a partici-
pant are made in accordance with section
401(a)(11)(B)(iii)(I). On May 15, 2001, Plan M is
amended so that, after the amendment is ef-
fective, P is no longer entitled to any dis-
tribution in the form of the distribution of
an annuity contract. However, after the
amendment is effective, P is entitled to re-
ceive a single-sum cash distribution of P’s
vested account balance under Plan M pay-
able as of the first day of the month fol-
lowing P’s termination of employment (or as
of the first day of any subsequent month,
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subject to the requirements of section
401(a)(9)). The amendment does not apply to
P if P elects to have annuity payments begin
before the earlier of January 1, 2003, or 90
days after the date on which the plan admin-
istrator of Plan M furnishes P with a sum-
mary that reflects the amendment and that
satisfies the requirements of 29 CFR
2520.104b-3. On December 14, 2001, the plan
administrator of Plan M furnishes P with a
summary plan description that reflects the
amendment and that satisfies the require-
ments of 29 CFR 2520.104b-3.

(ii) Plan M does not violate the require-
ments of section 411(d)(6) (or section
401(a)(11)) merely because, as of March 14,
2002, the plan amendment has eliminated P’s
option to receive a distribution in any of the
various annuity contract forms previously
available.

Example 2. (i) P is a participant in Plan M,
a qualified profit-sharing plan to which sec-
tion 401(a)(11)(A) does not apply. Upon termi-
nation of employment, P is entitled to re-
ceive cash distributions from Plan M, pay-
able as of the first day of the month fol-
lowing P’s termination of employment (or as
of the first day of any subsequent month,
subject to the requirements of section
401(a)(9)), in the form of a single-sum dis-
tribution, or in substantially equal monthly
installment payments over either 5, 10, 15, or
20 years. On May 15, 2001, Plan M is amended
so that, after the amendment is effective, P
is no longer entitled to receive a distribution
in the form of substantially equal monthly
installment payments over 5, 10, 15, or 20
years. However, after the amendment is ef-
fective, P continues to be entitled to receive
cash distributions from Plan M, payable as
of the first day of the month following P’s
termination of employment (or as of the first
day of any subsequent month, subject to the
requirements of section 401(a)(9)), in the
form of a single-sum distribution. The
amendment does not apply to P if P elects to
have annuity payments begin before January
1, 2002. On September 20, 2001, the plan ad-
ministrator of Plan M furnishes P with a
summary of material modifications that re-
flects the amendment and that satisfies the
requirements of 29 CFR 2520.104b-3.

(ii) Plan M does not violate the require-
ments of section 411(d)(6) merely because, as
of January 1, 2002, the plan amendment has
eliminated P’s option to receive a distribu-
tion in the form of substantially equal
monthly installment payments over 5, 10, 15,
or 20 years.

(4) Effective date. This paragraph (e)
applies to plan amendments that are
adopted on or after September 6, 2000.

Q-3 Does the transfer of benefits be-
tween and among defined benefit plans
and defined contribution plans (or
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similar transactions) violate the re-
quirements of section 411(d)(6)?

A-3 (a) Transfers and similar
transactions—(1) General rule. Section
411(d)(6) protected benefits may not be
eliminated by reason of transfer or any
transaction amending or having the ef-
fect of amending a plan or plans to
transfer benefits. Thus, for example,
except as otherwise provided in this
section, an employer who maintains a
money purchase pension plan that pro-
vides for a single sum optional form of
benefit may not establish another plan
that does not provide for this optional
form of benefit and transfer partici-
pants’ account balances to such new
plan.

(2) Defined benefit feature and separate
account feature. The defined benefit fea-
ture of an employee’s benefit under a
defined benefit plan and the separate
account feature of an employee’s ben-
efit under a defined contribution plan
are section 411(d)(6) protected benefits.
Thus, for example, the elimination of
the defined benefit feature of an em-
ployee’s benefit under a defined benefit
plan, through transfer of benefits from
a defined benefit plan to a defined con-
tribution plan or plans, will violate
section 411(d)(6).

(3) Waiver prohibition. In general, ex-
cept as provided in paragraph (b) of
this Q&A-3, a participant may not
elect to waive section 411(d)(6) pro-
tected benefits. Thus, for example, the
elimination of the defined benefit fea-
ture of a participant’s benefit under a
defined benefit plan by reason of a
transfer of such benefits to a defined
contribution plan pursuant to a partic-
ipant election, at a time when the ben-
efit is not distributable to the partici-
pant, violates section 411(d)(6).

(4) Direct rollovers. A direct rollover
described in Q&A-3 of §1.401(a)(31)-1
that is paid to a qualified plan is not a
transfer of assets and liabilities that
must satisfy the requirements of sec-
tion 414(1), and is not a transfer of ben-
efits for purposes of applying the re-
quirements under section 411(d)(6) and
paragraph (a)(1) of this Q&A-3. There-
fore, for example, if such a direct roll-
over is made to another qualified plan,
the receiving plan is not required to
provide, with respect to amounts paid
to it in a direct rollover, the same op-
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tional forms of benefit that were pro-
vided under the plan that made the di-
rect rollover. See §1.401(a)(31)-1, Q&A-
14.

(b) Elective transfers of benefits between
defined contribution plans—(1) General
rule. A transfer of a participant’s entire
benefit between qualified defined con-
tribution plans (other than any direct
rollover described in Q&A-3 of
§1.401(a)(31)-1) that results in the
elimination or reduction of section
411(d)(6) protected benefits does not
violate section 411(d)(6) if the following
requirements are met—

(1) Voluntary election. The plan from
which the benefits are transferred must
provide that the transfer is conditioned
upon a voluntary, fully-informed elec-
tion by the participant to transfer the
participant’s entire benefit to the
other qualified defined contribution
plan. As an alternative to the transfer,
the participant must be offered the op-
portunity to retain the participant’s
section 411(d)(6) protected benefits
under the plan (or, if the plan is termi-
nating, to receive any optional form of
benefit for which the participant is eli-
gible under the plan as required by sec-
tion 411(d)(6)).

(i1) Types of plans to which transfers
may be made. To the extent the benefits
are transferred from a money purchase
pension plan, the transferee plan must
be a money purchase pension plan. To
the extent the benefits being trans-
ferred are part of a qualified cash or de-
ferred arrangement under section
401(k), the benefits must be transferred
to a qualified cash or deferred arrange-
ment under section 401(k). To the ex-
tent the benefits being transferred are
part of an employee stock ownership
plan as defined in section 4975(e)(7), the
benefits must be transferred to another
employee stock ownership plan. Bene-
fits transferred from a profit-sharing
plan other than from a qualified cash
or deferred arrangement, or from a
stock bonus plan other than an em-
ployee stock ownership plan, may be
transferred to any type of defined con-
tribution plan.

(iii) Circumstances under which trans-
fers may be made. The transfer must be
made either in connection with an
asset or stock acquisition, merger, or
other similar transaction involving a
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change in employer of the employees of
a trade or business (i.e., an acquisition
or disposition within the meaning of
§1.410(b)-2(f)) or in connection with the
participant’s change in employment
status to an employment status with
respect to which the participant is not
entitled to additional allocations under
the transferor plan.

(2) Applicable qualification require-
ments. A transfer described in this
paragraph (b) is a transfer of assets or
liabilities within the meaning of sec-
tion 414(1)(1) and, thus, must satisfy
the requirements of section 414(1). In
addition, this paragraph (b) only pro-
vides relief under section 411(d)(6); a
transfer described in this paragraph
must satisfy all other applicable quali-
fication requirements. Thus, for exam-
ple, if the survivor annuity require-
ments of sections 401(a)(11) and 417
apply to the plan from which the bene-
fits are transferred, as described in this
paragraph (b), but do not otherwise
apply to the receiving plan, the re-
quirements of sections 401(a)(11) and
417 must be met with respect to the
transferred benefits under the receiv-
ing plan. In addition, the vesting provi-
sions under the receiving plan must
satisfy the requirements of section
411(a)(10) with respect to the amounts
transferred.

(3) Status of elective transfer as other
right or feature. A right to a transfer of
benefits from a plan pursuant to the
elective transfer rules of this para-
graph (b) is an other right or feature
within the meaning of §1.401(a)(4)-
4(e)(3), the availability of which is sub-
ject to the nondiscrimination require-
ments of section 401(a)(4) and
§1.401(a)(4)-4. However, for purposes of
applying the rules of §1.401(a)(4)-4, the
following conditions are to be dis-
regarded in determining the employees
to whom the other right or feature is
available—

(i) A condition restricting the avail-
ability of the transfer to benefits of
participants who are transferred to a
different employer in connection with
a specified asset or stock disposition,
merger, or other similar transaction
involving a change in employer of the
employees of a trade or business (i.e., a
disposition within the meaning of
§1.410(b)-2(f)), or in connection with
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any such disposition, merger, or other
similar transaction.

(ii) A condition restricting the avail-
ability of the transfer to benefits of
participants who have a change in em-
ployment status to an employment sta-
tus with respect to which the partici-
pant is not entitled to additional allo-
cations under the transferor plan.

(c) Elective transfers of certain distrib-
utable benefits between qualified plans—
(1) In general. A transfer of a partici-
pant’s benefits between qualified plans
that results in the elimination or re-
duction of section 411(d)(6) protected
benefits does not violate section
411(d)(6) if—

(i) The transfer occurs at a time at
which the participant’s benefits are
distributable (within the meaning of
paragraph (c¢)(3) of this Q&A-3);

(ii) For a transfer that occurs on or
after January 1, 2002, the transfer oc-
curs at a time at which the participant
is not eligible to receive an immediate
distribution of the participant’s entire
nonforfeitable accrued benefit in a sin-
gle-sum distribution that would consist
entirely of an eligible rollover distribu-
tion within the meaning of section
401(a)(31)(C);

(iii) The voluntary election require-
ments of paragraph (b)(1)(i) of this
Q&A-3 are met;

(iv) The participant is fully vested in
the transferred benefit in the trans-
feree plan;

(v) In the case of a transfer from a
defined contribution plan to a defined
benefit plan, the defined benefit plan
provides a minimum benefit, for each
participant whose benefits are trans-
ferred, equal to the benefit, expressed
as an annuity payable at normal retire-
ment age, that is derived solely on the
basis of the amount transferred with
respect to such participant; and

(vi) The amount of the benefit trans-
ferred, together with the amount of
any contemporaneous section 401(a)(31)
direct rollover to the transferee plan,
equals the entire nonforfeitable ac-
crued benefit under the transferor plan
of the participant whose benefit is
being transferred, calculated to be at
least the greater of the single-sum dis-
tribution provided for under the plan
for which the participant is eligible (if
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any) or the present value of the partici-
pant’s accrued benefit payable at nor-
mal retirement age (calculated by
using interest and mortality assump-
tions that satisfy the requirements of
section 417(e) and subject to the limita-
tions imposed by section 415).

(2) Treatment of transfer—(i) In gen-
eral. A transfer of benefits pursuant to
this paragraph (c) generally is treated
as a distribution for purposes of section
401(a). For example, the transfer is sub-
ject to the cash-out rules of section
411(a)(7), the early termination require-
ments of section 411(d)(2), and the sur-
vivor annuity requirements of sections
401(a)(11) and 417. A transfer pursuant
to the elective transfer rules of this
paragraph (c) is not treated as a dis-
tribution for purposes of the minimum
distribution requirements of section
401(a)(9).

(ii) Status of elective transfer as op-
tional form of benefit. A right to a trans-
fer of benefits from a plan pursuant to
the elective transfer rules of this para-
graph (c) is an optional form of benefit
under section 411(d)(6), the availability
of which is subject to the non-
discrimination requirements of section
401(a)(4) and §1.401(a)(4)-4.

(3) Distributable benefits. For purposes
of paragraph (c)(1)(i) of this Q&A-3, a
participant’s benefits are distributable
on a particular date if, on that date,
the participant is eligible, under the
terms of the plan from which the bene-
fits are transferred, to receive an im-
mediate distribution of these benefits
(e.g., in the form of an immediately
commencing annuity) from that plan
under provisions of the plan not incon-
sistent with section 401(a).

(d) Effective date. This Q&A-3 is appli-
cable for transfers made on or after
September 6, 2000.

Q-4: May a plan provide that the em-
ployer may, through the exercise of
discretion, deny a participant a section
411(d)(6) protected benefit for which the
participant is otherwise eligible?

A-4: (a) In general. Except as provided
in paragraph (d) of Q&A-2 of this sec-
tion with respect to certain employee
stock ownership plans, a plan that per-
mits the employer, either directly or
indirectly, through the exercise of dis-
cretion, to deny a participant a section
411(d)(6) protected benefit provided
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under the plan for which the partici-
pant is otherwise eligible (but for the
employer’s exercise of discretion) vio-
lates the requirements of section
411(d)(6). A plan provision that makes a
section 411(d)(6) protected benefit
available only to those employees as
the employer may designate is within
the scope of this prohibition. Thus, for
example, a plan provision under which
only employees who are designated by
the employer are eligible to receive a
subsidized early retirement benefit
constitutes an impermissible provision
under section 411(d)(6). In addition, a
pension plan that permits employer
discretion to deny the availability of a
section 411(d)(6) protected benefit vio-
lates the definitely determinable re-
quirement of section 401(a), including
section 401(a)(25). See §1.401-1(b)(1)(i).
This is the result even if the plan spe-
cifically limits the employer’s discre-
tion to choosing among section
411(d)(6) protected benefits, including
optional forms of benefit, that are ac-
tuarially equivalent. In addition, the
provisions of sections 411(a)(11) and
417(e) that allow a plan to make invol-
untary distributions of certain
amounts are not excepted from this
limitation on employer discretion.
Thus, for example, a plan may not per-
mit employer discretion with respect
to whether benefits will be distributed
involuntarily in the event that the
present value of the employee’s benefit
is not more than the cash-out limit in
effect under §1.411(a)-11(c)(3)(ii) within
the meaning of sections 411(a)(11) and
417(e). (An exception is provided for
such provisions with respect to the
nondiscrimination requirements of sec-
tion 401(a)(4). See §1.401(a)(4)-
4(b)(2)(i1)(C).)

(b) Exception for administrative discre-
tion. A plan may permit limited discre-
tion with respect to the ministerial or
mechanical administration of the plan,
including the application of objective
plan criteria specifically set forth in
the plan. Such plan provisions do not
violate the requirements of section
411(d)(6) or the definitely determinable
requirement of section 401(a), including
section 401(a)(25). For example, these
requirements are not violated by the
following provisions that permit lim-
ited administrative discretion:
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(1) Commencement of benefit pay-
ments as soon as administratively fea-
sible after a stated date or event;

(2) Employer authority to determine
whether objective criteria specified in
the plan (e.g., objective criteria de-
signed to identify those employees
with a heavy and immediate financial
need or objective criteria designed to
determine whether an employee has a
permanent and total disability) have
been satisfied; and

(3) Employer authority to determine,
pursuant to specific guidelines set
forth in the plan, whether the partici-
pant or spouse is dead or cannot be lo-
cated.

Q-5: When will the exercise of discre-
tion by some person or persons, other
than the employer, be treated as em-
ployer discretion?

A-5: For purposes of applying the
rules of this section and §1.401(a)-4, the
term ‘‘employer’’ includes plan admin-
istrator, fiduciary, trustee, actuary,
independent third party, and other per-
sons. Thus, if a plan permits any per-
son, other than the participant (and
other than the participant’s spouse),
the discretion to deny or limit the
availability of a section 411(d)(6) pro-
tected benefit for which the employee
is otherwise eligible under the plan
(but for the exercise of such discre-
tion), such plan violates the require-
ments of sections 401(a), including sec-
tion 411(d)(6) and, where applicable, the
definitely determinable requirement of
section  401(a), including section
401(a)(25).

Q-6: May a plan condition the avail-
ability of a section 411(d)(6) protected
benefit on the satisfaction of objective
conditions that are specifically set
forth in the plan?

A-6: (a) Certain objective conditions
permissible—(1) In general. The avail-
ability of a section 411(d)(6) protected
benefit may be limited to employees
who satisfy certain objective condi-
tions provided the conditions are ascer-
tainable, clearly set forth in the plan
and not subject to the employer’s dis-
cretion except to the extent reasonably
necessary to determine whether the ob-
jective conditions have been met. Also,
the availability of the section 411(d)(6)
protected benefit must meet the non-
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discrimination requirements of section
401(a)(4). See §1.401(a)-4.

(2) Examples of permissible conditions.
The following examples illustrate of
permissible objective conditions: a plan
may deny a single sum distribution
form to employees for whom life insur-
ance is not available at standard rates
as defined under the terms of the plan
at the time the single sum distribution
would otherwise be payable; a plan
may provide that a single sum distribu-
tion is available only if the employee is
in extreme financial need as defined
under the terms of the plan at the time
the single sum distribution would oth-
erwise be payable; a plan my condition
the availability of a single sum dis-
tribution on the execution of a cov-
enant not to compete, provided that
objective conditions with respect to
the terms of such covenant and the em-
ployees and circumstances requiring
execution of such covenant are set
forth in the plan.

(b) Conditions based on factors within
employer’s discretion generally impermis-
sible. A plan may not limit the avail-
ability of section 411(d)(6) protected
benefits permitted under the plan on
objective conditions that are within
the employer’s discretion. For exam-
ple, the availability of section 411(d)(6)
protected benefits in a plan may not be
conditioned on a determination with
respect to the level of the plan’s funded
status, because the amount of plan
funding is within the employer’s dis-
cretion. However, for example, al-
though conditions based on the plan’s
funded status are impermissible, a plan
may limit the availability of a section
411(d)(6) protected benefit (e.g., a single
sum distribution) in an objective man-
ner, such as the following:

(1) Single sum distributions of $25,000
and less are available without limit;
and

(2) Single sum distributions in excess
of $25,000 are available for a year only
to the extent that the total amount of
such single sum distributions for the
year is not greater than $5,000,000; and

(3) An objective and nondiscrim-
inatory method for determining which
particular single sum distributions will
not be available during a year in order
for the $5,000,000 limit to be satisfied is
set forth in the plan.

630



Internal Revenue Service, Treasury

Q-7: May a plan be amended to add
employer discretion or conditions re-
stricting the availability of a section
411(d)(6) protected benefit?

A-T7: No. The addition of employer
discretion or objective conditions with
respect to a section 411(d)(6) protected
benefit that has already accrued vio-
lates section 411(d)(6). Also, the addi-
tion of conditions (whether or not ob-
jective) or any change to existing con-
ditions with respect to section 411(d)(6)
protected benefits that results in any
further restriction violates section
411(d)(6). However, the addition of ob-
jective conditions to a section 411(d)(6)
protected benefit may be made with re-
spect to benefits accrued after the later
of the adoption or effective date of the
amendment. In addition, objective con-
ditions may be imposed on section
411(d)(6) protected benefits accrued as
of the date of an amendment where
permitted under the transitional rules
of §1.401(a)-4 Q&A-5 and Q&A-8 of this
section. Finally, objective conditions
may be imposed on section 411(d)(6)
protected benefits to the extent per-
mitted by the permissible benefit cut-
back provisions of Q&A-2 of this sec-
tion.

Q-8: If a plan contains an impermis-
sible employer discretion provision
with respect to a section 411(d)(6) pro-
tected benefit, what acceptable alter-
native exist for amending the plan
without violating the requirements of
section 411(d)(6)?

A-8: (a) In general. The following
rules apply for purposes of making nec-
essary amendments to existing plans
(as defined in Q&A-9 of this section)
that contain discretion provisions with
respect to the availability of section
411(d)(6) protected benefits that violate
the requirements of section 401(a), in-
cluding sections 401(a)(25) and 411(d)(6),
and this section. These transitional
rules are provided under the authority
of section 411(d)(6) and section 7805(b).

(b) Transitional alternatives. If the
availability of an optional forms of
benefit, early or late retirement ben-
efit, or retirement-type subsidy under
an existing plan is conditioned on the
exercise of employer discretion, the
plan must be amended either to elimi-
nate the optional form of benefit, early
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or late retirement benefit, or retire-
ment-type subsidy to make such ben-
efit available to all participants with-
out limitation, or to apply objective
and nondiscriminatory conditions to
the availability of the optional form of
benefit, early or later retirement ben-
efit, or retirement-type subsidy. See
paragraph (d) of this Q&A-8 for rules
limiting the period during which sec-
tion 411(d)(6) protected benefits may be
eliminated or reduced under this para-
graph.

(c) Compliance and amendment date
provisions—(1) Operational compliance re-
quirement. On or before the applicable
effective date for the plan (as deter-
mined under Q&A-9 of this section),
the plan sponsor must select one of the
alternatives permitted under para-
graph (b) of the Q&A-8 with respect to
each affected section 411(d)(6) protected
benefit and the plan must be operated
in accordance with this selection. This
is an operational requirement and does
not require a plan amendment prior to
the period set forth in paragraph (c)(2)
of this Q&A-8. There are no special re-
porting requirements under the Code or
this section with respect to this selec-
tion.

(2) Deferred amendment date. If para-
graph (c)(1) of this Q&A-8 is satisfied, a
plan amendment conforming the plan
to the particular alternative selected
under paragraph (b) of this Q&A-8 must
be adopted within the time period per-
mitted for amending plans in order to
meet the requirements of section 410(b)
as amended by TRA °’86. The plan
amendment to conform the plan to
these regulations may be made at an
earlier date. Such conforming amend-
ment must be consistent with the spon-
sor’s selection as reflected by plan
practice during the period from the ef-
fective date to the date the amendment
is adopted. Thus, for example, if any
existing calendar year noncollectively
bargained defined benefit plan has a
single sum distribution option that is
subject to employer discretion as of
August 1, 1986, and such employer
makes one or more single sum distribu-
tions available on or after January 1,
1989 and before the effective date by
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which plan amendment is required pur-
suant to this section, then such em-
ployer may not adopt a plan amend-
ment eliminating the single sum dis-
tribution, but rather must adopt an
amendment eliminating the discretion
provision. Any objective conditions
that are adopted as part of such
amendment must not be inconsistent
with the plan practice for the applica-
ble period prior to the amendment. A
conforming amendment under this
paragraph (¢)(2) must be made with re-
spect to each section 411(d)(6) protected
benefit for which such amendment is
required and must be retroactive to the
applicable effective date.

(d) Limitation on transitional alter-
natives. The transitional alternatives
permitting the elimination or reduc-
tion of section 411(d)(6) protected bene-
fits are only permissible until the ap-
plicable effective date for the plan (see
Q&A-9 of this section). After the appli-
cable effective date, any amendment
(other than one permitted under para-
graph (c)(2) of this Q&A-8) that elimi-
nates or reduces a section 411(d)(6) pro-
tected benefit or imposes new objective
conditions on the availability of such
benefit will fail to qualify for the ex-
ception to section 411(d)(6) provided in
this Q&A-8. This is the case without re-
gard to whether the section 411(d)(6)
protected benefit is subject to em-
ployer discretion.

Q-9: What are the applicable effective
date rules for purposes of this section?

A-9: (a) General effective date. Except
as otherwise provided in this section,
the provisions of this section are effec-
tive January 30, 1986.

(b) New plans—(1) In general. Unless
otherwise provided in paragraph (b)(2)
of this Q&A-9, plans that are either
adopted or made effective on or after
August 1, 1986, are ‘‘new plans’. With
respect to such new plans, this section
is effective August 1, 1986. This effec-
tive date is applicable to such plans
whether or not they are collectively
bargained.

(2) Exception with respect to certain
new plans. Plans that are new plans as
defined in paragraph (b)(1) of this Q&A-
9; under which the availability of a sec-
tion 411(d)(6) protected benefit is sub-
ject to employer discretion; and that
receive a favorable determination let-
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ter that covered such plan provisions
with respect to an application sub-
mitted prior to July 11, 1988, will be
treated as existing plans with respect
to such section 411(d)(6) protected ben-
efit for purposes of the transitional
rules of this section. Thus, such plans
are eligible for the compliance and
amendment alternatives set forth in
the transitional rule in Q&A-8 of this
section.

(c) Existing plans—(1) In general.
Plans, including plans that are adop-
tions of master or prototype plans,
that are both adopted and in effect
prior to August 1, 1986, are ‘‘existing
plans’ for purposes of this section. In
addition, a plan that is established
after July 31, 1986, but before January
1, 1989, as an initial adoption of a mas-
ter or prototype plan for which a favor-
able opinion letter was issued by the
Service after July 18, 1985 and before
January 1, 1989, will be deemed to be an
existing plan for purposes of this sec-
tion. See sections 4.01 and 4.02 of Rev.
Proc. 84-23, 1984-1 C.B. 457, 459, for the
definitions of master prototype plans.
However, if such plan ceases to be cov-
ered under an opinion letter of the type
described above, as a result of amend-
ment of the plan or adoption of a new
plan, prior to the first day of the first
plan year beginning on or after Janu-
ary 1, 1989, then the effective date for
such plan will be determined as though
the plan were a new plan initially
adopted as of the date of such amend-
ment or adoption of a new plan. Fi-
nally, new plans described in paragraph
(b)(2) of this Q&A-9 are treated as ex-
isting plans with respect to certain sec-
tion 411(d)(6) protected benefits. Sub-
ject to the limitations in paragraph (c)
of this Q&A-9, the effective dates set
forth in paragraphs (c)(2), (¢)(3), and
(c)(4) of this Q&A-9 apply to these ex-
isting plans for purposes of this sec-
tion:

(2) Existing moncollectively bargained
plans. With respect to existing plans
other than collectively bargained plans
this section is effective for the first
day of the first plan year commencing
on or after January 1, 1989.

(38) Existing collectively bargained
plans. With respect to existing collec-
tively bargained plans this section is
effective for the later of the first day of

632



Internal Revenue Service, Treasury

the first plan year commencing on or
after January 1, 1989, or the first day of
the first plan year that the require-
ments of section 410(b) as amended by
TRA ’86 apply to such plan.

(4) Ezxisting master and prototype plans.
With respect to existing plans that are
adoptions of master or prototype plans
the effective date will be the first day
of the first plan year commencing on
or after January 1, 1989.

(d) Delayed effective date not applicable
to mew alternatives or conditions—(1) In
general. The delayed effective dates in
paragraphs (c)(2) and (c)(3) of this
Q&A-9 for existing plans are only ap-
plicable with respect to a section
411(d)(6) protected benefit if both the
section 411(d)(6) protected benefit and
the condition providing employer dis-
cretion as to the availability of such
benefit are both adopted and in effect
prior to August 1, 1986. If the preceding
sentence is not satisfied with respect
to a particular section 411(d)(6) pro-
tected benefit, this section is effective
with respect to such section 411(d)(6)
protected benefit as if the plan were a
new plan.

(2) Addition of discretion on or after
January 30, 1986. The delayed effective
dates in paragraphs (c)(2) and (c)(3) of
this Q&A-9 are not available with re-
spect to any section 411(d)(6) protected
benefit if the section 411(d)(6) protected
benefit was provided for in the plan
prior to January 30, 1986, and the avail-
ability of such benefit was made sub-
ject to the exercise of employer discre-
tion on or after January 30, 1986. If the
conditions set forth in this paragraph
are not satisfied with respect to a par-
ticular section 411(d)(6) protected ben-
efit, this section is effective with re-
spect to such section 411(d)(6) protected
benefit as if the plan were a new plan.
A limited exception is provided with
respect to existing plans that provided
a particular section 411(d)(6) protected
benefit prior to January 30, 1986, and
then amended the plan after January
30, 1986, and before August 1, 1986, to
add a provision for employer discretion
with respect to the availability of such
benefit. Such plans are required to
have been amended retroactively by
December 31, 1987, to remove such pro-
vision for employer discretion, and, if
the benefit made subject to such dis-
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cretion was subsequently eliminated,
the plan is required to have been fur-
ther amended, by the same date, to
retroactively reinstate the benefit.

(3) Exception for certain amendments
covered by a favorable determination let-
ter. If an amendment adding a section
411(d)(6) protected benefit subject to
employer discretion was adopted or
made effective after August 1, 1986, and
the plan receives a favorable deter-
mination letter covering such provi-
sion with respect to an application for
such letter made prior to July 11, 1988,
then the effective date for purposes of
amending such provision under the
transitional rules is the applicable ef-
fective date determined under the rules
with respect to existing plans.

(e) Transitional rule effective date. The
transitional rule provided in Q&A-8 of
this section is effective January 30,
1986.

Q-10: If a plan provides for an age 70
distribution option that commences
prior to retirement from employment
with the employer maintaining the
plan, to what extent may the plan be
amended to eliminate this distribution
option?

A-10: (a) In general. The right to com-
mence benefit distributions in a par-
ticular form and at a particular time
prior to retirement from employment
with the employer maintaining the
plan is a separate optional form of ben-
efit within the meaning of section
411(d)(6)(B) and Q&A-1 of this section,
even if the plan provision creating this
right was included in the plan solely to
comply with section 401(a)(9), as in ef-
fect for years before January 1, 1997.
Therefore, except as otherwise provided
in paragraph (b) of this Q&A-10 or any
other Q&A in this section, a plan
amendment violates section 411(d)(6) if
it eliminates an age 70% distribution
option (within the meaning of para-
graph (c) of this Q&A-10) to the extent
that it applies to benefits accrued as of
the later of the adoption date or effec-
tive date of the amendment.

(b) Permitted elimination of age 70V
distribution option. An amendment of a
plan will not violate the requirements
of section 411(d)(6) merely because the
amendment eliminates an age 70% dis-
tribution option to the extent that the
option provides for distribution to an
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employee prior to retirement from em-
ployment with the employer maintain-
ing the plan, provided that—

(1) The amendment eliminating this
optional form of benefit applies only to
benefits with respect to employees who
attain age 70% in or after a calendar
year, specified in the amendment, that
begins after the later of—

(i) December 31, 1998; or

(ii) The adoption date of the amend-
ment;

(2) The plan does not, except to the
extent required by section 401(a)(9),
preclude an employee who retires after
the calendar year in which the em-
ployee attains age 70% from receiving
benefits in any of the same optional
forms of benefit (except for the dif-
ference in the timing of the commence-
ment of payments) that would have
been available had the employee re-
tired in the calendar year in which the
employee attained age 70%2; and

(3) The amendment is adopted no
later than—

(i) The last day of the remedial
amendment period that applies to the
plan for changes under the Small Busi-
ness Job Protection Act of 1996 (110
Stat. 1755); or

(ii) Solely in the case of a plan main-
tained pursuant to one or more collec-
tive bargaining agreements between
employee representatives and one or
more employers ratified before Sep-
tember 3, 1998, the last day of the
twelfth month beginning after the date
on which the last of such collective
bargaining agreements terminates (de-
termined without regard to any exten-
sion thereof on or after September 3,
1998), if later than the date described in
paragraph (b)(3)(i) of this Q&A-10. For
purposes of this paragraph (b)(3)(ii), the
rules of §1.410(b)-10(a)(2) apply for pur-
poses of determining whether a plan is
maintained pursuant to one or more
collective bargaining agreements, ex-
cept that September 3, 1998 is sub-
stituted for March 1, 1986, as the date
before which the collective bargaining
agreements must be ratified.

(c) Age 70%> distribution option. For
purposes of this Q&A-10, an age 70%
distribution option is an optional form
of benefit under which benefits payable
in a particular distribution form (in-
cluding any modifications that may be

26 CFR Ch. | (4-1-03 Edition)

elected after benefit commencement)
commence at a time during the period
that begins on or after January 1 of the
calendar year in which an employee at-
tains age 70% and ends April 1 of the
immediately following calendar year.

(d) Examples. The provisions of this
Q&A-10 are illustrated by the following
examples:

Example 1. Plan A, a defined benefit plan,
provides each participant with a qualified
joint and survivor annuity (QJSA) that is
available at any time after the later of age 65
or retirement. However, in accordance with
section 401(a)(9) as in effect prior to January
1, 1997, Plan A provides that if an employee
does not retire by the end of the calendar
year in which the employee attains age 70V,
then the QJSA commences on the following
April 1. On October 1, 1998, Plan A is amend-
ed to provide that, for an employee who is
not a 5-percent owner and who attains age
70% after 1998, benefits may not commence
before the employee retires but must com-
mence no later than the April 1 following the
later of the calendar year in which the em-
ployee retires or the calendar year in which
the employee attains age 70%. This amend-
ment satisfies this Q&A-10 and does not vio-
late section 411(d)(6).

Example 2. Plan B, a money purchase pen-
sion plan, provides each participant with a
choice of a QJSA or a single sum distribu-
tion commencing at any time after the later
of age 65 or retirement. In addition, in ac-
cordance with section 401(a)(9) as in effect
prior to January 1, 1997, Plan B provides that
benefits will commence in the form of a
QJSA on April 1 following the calendar year
in which the employee attains age 70%, ex-
cept that, with spousal consent, a partici-
pant may elect to receive annual installment
payments equal to the minimum amount
necessary to satisfy section 401(a)(9) (cal-
culated in accordance with a method speci-
fied in the plan) until retirement, at which
time a participant may choose between a
QJSA and a single sum distribution (with
spousal consent). On June 30, 1998, Plan B is
amended to provide that, for an employee
who is not a 5-percent owner and who attains
age T0% after 1998, benefits may not com-
mence prior to retirement but benefits must
commence no later than April 1 after the
later of the calendar year in which the em-
ployee retires or the calendar year in which
the employee attains age 70%. The amend-
ment further provides that the option de-
scribed above to receive annual installment
payments prior to retirement will not be
available under the plan to an employee who
is not a 5-percent owner and who attains age
7072 after 1998. This amendment satisfies this
Q&A-10 and does not violate section 411(d)(6).
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Example 3. Plan C, a profit-sharing plan,
contains two distribution provisions. Under
the first provision, in any year after an em-
ployee attains age 59%2, the employee may
elect a distribution of any specified amount
not exceeding the balance of the employee’s
account. In addition, the plan provides a sec-
tion 401(a)(9) override provision under which,
if, during any year following the year that
the employee attains age 70%, the employee
does not elect an amount at least equal to
the minimum amount necessary to satisfy
section 401(a)(9) (calculated in accordance
with a method specified in the plan), Plan C
will distribute the difference by December 31
of that year (or for the year the employee at-
tains age 70%, by April 1 of the following
year). On December 31, 1996, Plan C is amend-
ed to provide that, for an employee other
than an employee who is a 5-percent owner
in the year the employee attains age 70%, in
applying the section 401(a)(9) override provi-
sion, the later of the year of retirement or
yvear of attainment of age 70, is substituted
for the year of attainment of age 70%. After
the amendment, Plan C still permits each
employee to elect to receive the same
amount as was available before the amend-
ment. Because this amendment does not
eliminate an optional form of benefit, the
amendment does not violate section 411(d)(6).
Accordingly, the amendment is not required
to satisfy the conditions of paragraph (b) of
this Q&A-10.

(e) Effective date. This Q&A-10 applies
to amendments adopted and effective
after June 5, 1998.

Q-11: To what extent may a plan
amendment that is made pursuant to
the Taxpayer Relief Act of 1997 (TRA
’97) (Public Law 105-34, 111 Stat. 788),
reduce or eliminate section 411(d)(6)
protected benefits?

A-11: A plan amendment does not
violate the requirements of section
411(d)(6) merely because the plan
amendment reduces or eliminates sec-
tion 411(d)(6) protected benefits as of
the effective date of the plan amend-
ment, provided that—

(a) The plan amendment is made pur-
suant to an amendment made by title
XV, or subtitle H of title X, of TRA ’97;
and

(b) The plan amendment is adopted
no later than the last day of any reme-
dial amendment period that applies to

§1.411(d)-5

the plan pursuant to §§1.401(b)-1 and
1.401(b)-1T for changes under TRA ’97.

[63 FR 26058, July 11, 1988, as amended by
T.D. 8360, 56 FR 47602, Sept. 19, 1991; T.D.
8357, 56 FR 40549, Aug. 15, 1991; T.D. 8360, 57
FR 4721, Feb. 7, 1992; T.D. 8485, 58 FR 46828,
Sept. 3, 1993; T.D. 8581, 59 FR 66180, Dec. 23,
1994; T.D. 8769, 63 FR 30623, June 5, 1998; T.D.
8781, 63 FR 47173, Sept. 4, 1998; T.D. 8794, 63
FR 70338, Dec. 21, 1998; T.D. 8806, 64 FR 1126,
Jan. 8, 1999; T.D. 8806, 64 FR 38826, July 20,
1999; T.D. 8891, 656 FR 44682, July 19, 2000; T.D.
8900, 656 FR 53906, Sept. 6, 2000]

§1.411(d)-5 Class year plans; plan
years beginning after October 22,
1986.

(a) Plan years beginning prior to 1989.
(1) The requirements of section
411(a)(2) shall be treated as satisfied in
the case of a class-year plan if such
plan provides that 100 percent of each
employee’s right to or derived from the
contributions of the employer on the
employee’s behalf with respect to any
plan year is nonforfeitable not later
than when such participant was per-
forming services for the employer as of
the close of each of 5 plan years
(whether or not consecutive) after the
plan year for which the contributions
were made.

(2) For purposes of paragraph (a)(1) of
this section if—

(i) Any contributions are made on be-
half of a participant with respect to
any plan year, and

(ii) Before such participant meets the
requirements of paragraph (a)(1) of this
section, such participant was not per-
forming services for the employer as of
the close of each of any 5 consecutive
plan years after such plan year, then
the plan may provide that the partici-
pant forfeits any right to or derived
from the contributions made with re-
spect to such plan year.

(3) This paragraph (a) applies to con-
tributions made for plan years begin-
ning after October 22, 1986.

(b) Plan years beginning after 1988. (1)
The special class year vesting rule in
section 411(d)(4) was repealed by sec-
tion 1113(b) of the Tax Reform Act of
1986 (1986 Act). The repeal is generally
effective for plan years beginning after
December 31, 1988. See section 1111(e) of
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